The State of Marijuana in California:
Preparing for Regulation
Californians approved Proposition 215 in 1996
through direct democracy, known as the
Compassionate Use Act, making California the
first state in the nation to provide for medical
marijuana. California remains unique in the fact
that a cannabis recommendation is permissible
for “any condition for which marijuana has been
found to provide relief.”
It is important to
remember that any person may obtain cannabis in
California under this law, and all cannabis legally
sold in the state of California is medical marijuana, intended for patients with a current Physician
Recommendation.
California’s legislature had previously decriminalized possession of small amounts of marijuana
in 1975. In the years directly after 1996 medical marijuana made slow progress under
unfriendly Presidential administrations and unclear legislative guidelines. It was not until 2003
that the legislature passed Senate Bill 420 (SB420), which clarified that patients could gather
collectively to cultivate medical marijuana, a provision which began the collective and
dispensary system which exists today. This situation was further clarified by then-Attorney
General Jerry Brown in an 11-page memo which solidified the legality of collective grows and
retail dispensaries. Some of the provisions in these legislative and executive acts have been
challenged and overturned in court, such as the possession limits in SB420. Contradicting
opinions have created a confusing situation for city officials and law enforcement state-wide,
who have been tasked with determining the difference between a medical marijuana collective
and a distribution site for a controlled substance. After 19 years the California legislature has
finally passed comprehensive legislation intended to reign in environmental abuses associated
with cannabis cultivation while protecting patient health by ensuring safe and effective
medication, similar to existing legislation in other medical marijuana states.
Unregulated Market
New legislation means big changes are on
the horizon for the California cannabis
market, as many existing collectives and new
entrepreneurs are unprepared to tackle a
statewide
regulated
cannabis
market.
California is a massive consumer market for
cannabis, likely the largest in the world,
encompassing 40 million people spread across
nearly 500 municipalities in 58 counties on
160,000 square miles. Massive differences in
social and economic status across the state
have made local control a fundamental political issue in contemporary California. Issues of local
prohibition will be a major challenge for many trying to enter the regulated cannabis market,
especially if their production facilities are located in jurisdictions which have recently banned
cannabis activity.

The new Medical Marijuana Regulation and Safety Act (MMRSA) is aimed at regulating
California’s 19-year-old $2 billion medical marijuana system, aimed at tackling problems no
person or group had been particularly invested in resolving. As DEA raids on supposedly legal
California collectives continued this
summer,
the
problem
of
an
unregulated market became pressing
enough that the industry associations
were
able
to
finally
pass
comprehensive legislation supported
by the Sheriffs. Multiple legalization
initiatives are likely to be on the 2016
general election ballot, a confusing
proposition for voters still uneducated
about medical cannabis.
Cannabis activity is almost completely
unregulated—no statewide licenses,
or even clear regulations for
commercial activity—so growers and
processors have risked prison time to
bring
medicine
to
collectives.
Storefront collectives (“dispensaries”)
are the only ones who have received any local licensing under the existing system, and as such,
have reaped the political and economic benefits of being visible members of the community.
Numerous counties and municipalities across the state have chosen to ban every kind of
cannabis activity, a right first made clear in the California Supreme Court decision of City of
Riverside v. Inland Empire Patients Health and Wellness Center, Inc., 300 P.3d 494 (Cal. 2013).
Unfortunately, in that case, the Judges concluded California law allowed local restriction of
access exactly because there was no state-wide regulatory structure. Now that local restriction
of access is included in the state-wide regulatory structure, it creates an explicit legislative
statute allowing restriction of access to a constitutional right. The Riverside decision by the
Supreme Court reversed a previous Appeals Court ruling which had found that Proposition 215
preempted a local ban on storefront dispensaries.

"The CUA [Prop. 215] and the MMP [SB420] create no all-encompassing scheme for the
control and regulation of marijuana for medicinal use," . . . "though the Legislature stated it
intended the MMP to 'promote; uniform application of the CUA and to 'enhance' access to
medical marijuana through collective cultivation, the MMP itself adopts but limited means of
addressing these ideals.”
- California Supreme Court, City of Riverside v IE Patients Health and Wellness Center
New Regulations
Under the set of 3 new legislative bills signed in
early October 2015 (AB243, AB266, SB643), known
collectively as the Medical Marijuana Regulation
and Safety Act (MMRSA), operators in every area
of the state will obtain local approval or permits for
their businesses in addition to state licenses.
Failure to do so will result in heavy fines. This act
mandates the creation of local permitting in every
county of the state that wishes to accommodate

cannabis activity; as growing, extracting, and processing are, as of publication, not licensed
activities in the state. Interestingly, some supporters of the new legislation believe localities will
now create permits and regulations under the new system, when they were previously against
cannabis access. Steph Shearer, founder of Americans for Safe Access, declared in a press
release that, “The [MMRSA] will ensure that safe and legal access to medical cannabis will be a
permanent right for Californians and will help position California as a leader in this field once
again.” The past three months have shown this was overly hopeful, as municipalities across the
state have raced to ban cannabis dispensaries and grows. The right to restrict access to
cannabis is now enshrined in the law. City officials and local law enforcement officers have
shown enthusiasm for limiting even personal cannabis activity, on top of the now clear authority
of municipalities to prohibit and punish non-licensed commercial operators.
Those wishing to obtain a license and operate within the new regulatory structure would be best
advised to make a short study of California geography, as progress has not come to California’s
58 counties in equal proportion. To assume that all 40 million residents of California will have
equal access to cannabis medicine, and could be counted for expected sales, would be an
expensive error. Location will be of utmost importance in the upcoming years, for operators
who have been growing or processing in unfriendly municipalities, to patients who have been
accessing medicine through grey-market collectives. For ease of explanation, California can be
split into several geographic regions: counties which have medicinal cannabis regulation (and
are most prepared for the new state regulatory package), those with a historically laissez-faire
attitude, and those where cannabis is still treated as an scourge on the community.
A Turning Point for the Cannabis Community
California presents a difficult political landscape—reflecting the turbulence of a nationstate—especially problematic for an issue as locally driven as cannabis. The grassroots
community effort that began in the
1980s, has evolved out of public view
into one of the engines of the
California economy. Through much of
the last nineteen years, the federal
government has taken a dim view to
the state experiments with cannabis.
It was not until the Obama Justice
Department published the Ogden
memo in 2009 that the federal
government began to take a hands-off
approach to state medical marijuana
programs.
This policy could be
reversed under a less progressive
administration.
If the cannabis industry attempts to build on the efforts of thirty or more years of grassroots
activism without taking into account patient needs, or without reaching out to allied political
communities, it will fail to realize its full potential and may even fail to achieve more modest
goals. The recent loss of Proposition 3 in Ohio should serve as a warning. Despite electorate
polls that gave majority support to legalizing cannabis, the legalization initiative on the ballot lost
by 30 points. Voters proved they were willing to turn down legalization if the model did not fit
their ideas about how that should look.

Current Patient Base
Best estimates of the number of medical marijuana patients vary, but even the most
liberal calculations only find around 5% of the population of California with a current
medical recommendation. The number of patients voluntarily registered with the state
(through the local Department of Health) is a fraction of that. That means California only has
around two million patients with current recommendations, in a state with almost forty million
residents. The cannabis industry is left with a distorted view of the power and importance of the
market because of California’s national significance. Despite a 5% share of the population,
cannabis patients are not spread evenly throughout the state. Medical cannabis users are
generally concentrated in urban areas with a liberal disposition, diluting their political power in
the numerous rural counties of California.
Bay Area: Regulatory Structures
The new Medical Marijuana Regulation and Safety Act is most closely mirrored after the
political and cultural realities surrounding cannabis in the Bay Area - well regulated and
permitted dispensaries existing in a limited number, with stringent labeling standards for
products. Many cities and counties, including San Francisco and surrounding areas, had
begun to create local cannabis regulation before recent state laws. In many ways these laws
helped to increase the separation of business culture between cannabis product producers
based out of Los Angeles and the Bay Area by
making it difficult to comply with numerous local
rules. These local laws have benefitted patients by
mandating some of the same potency testing
standards that patients in Colorado and Washington
have enjoyed for several years.
These local laws will remain in effect, as the new
regulation allows local laws more stringent than the
state standard, as well as local prohibitions in any
licensing sector. Local cannabis businesses with a legal permit, specifically dispensaries, will
likely remain open under the new licensing, as local support is an essential part of the MMRSA.
In some municipalities, this will make opening additional dispensaries difficult, as some cities
have already gone through a laborious selection process. This tug-of-war between competing
interests has already begun playing out in Oakland, where existing dispensaries have hired a
lobbyist over the city’s decision to potentially expand the allowable number of retail outlets.
Growers, oil processors, and product makers in every municipality will begin the challenging
process of convincing their local government that they deserve to exist, then collaborating on
the permitting structure of their grows and extraction facilities.
It is reasonable to expect that Bay Area and northern counties will be over-represented in the
new cannabis licensing system, as they have the head start given by being locally compliant on
January 1, 2016. The situation in Los Angeles is highly questionable, as a prominent local
attorney, Eric Shevin, has stated that, as written, “the new legislation will make all dispensaries
in Los Angeles illegal unless the City decides to finally issue actual permits or licenses.” This
presents interesting questions about what implementation will look like in areas of the state
which have not previously had legal medical cannabis access, whether because of local
prohibitions or local inaction on licensing. The Los Angeles market will be increasingly desirable
to northern California distributors, even as the number of outlets in southern California is
contracted by continued closures of locally prohibited storefronts. Distribution to the southern
part of the state will be fundamental to continued patient access as municipalities ban or delay
licensing of growing and extraction facilities.

Southern California: Free Market Mayhem
Cannabis access has proliferated
across the northern and southernmost coastal counties of the state
with relative immunity, fostering a
wide array of unlicensed and unpermitted grow facilities, production
companies,
and
dispensaries.
Cannabis is viewed as basically legal
by many citizens in southern counties,
for good or ill, as extreme proliferation
of doctors and dispensaries has
occurred across the City of Los
Angeles
and
Orange
County,
especially the San Fernando Valley.
Despite some regulation in the City of
Los Angeles, most notably Prop D, little has been done to stop the flood. In addition, because of
its wording as a variance to an outright ban, Prop D will need to be rewritten to be compliant
with the MMRSA, according to local attorneys.
It is estimated by the state that 40% of the “Prop D Compliant”
collectives do not pay taxes. This number is much higher
among unlicensed collectives, which continue to do business
despite the City’s best efforts. These numbers are even higher
in Orange County, where only the City of Santa Ana has
opened licensed dispensaries. Unfortunately, because of
political corruption, even that licensing process is now being
challenged in a federal court. Only a few of the allowed
dispensaries have opened, with dozens of unlicensed shops
remaining open in Santa Ana and surrounding areas. The City
of San Diego has also made significant progress approving
dispensaries, with some currently open.
Growers and production companies remain completely unregulated in southern California. LA
has presented localist preferences which have confounded some northern California
distributors. The southern California market has become so saturated and price-fixated that new
companies and products, particularly more medicinally or organically focused, have a difficult
time making a sustained impact on a market focused on the hype of the latest and greatest. A
significant majority of existing
collectives do not carry any branded
products, as they are unlicensed
and
constantly
exposed
to
municipal nuisance ordinances. A
stunning
example
of
this
enforcement, which will assuredly
continue, is a $1.8 million fine
against a San Diego dispensary
levied December 5, 2015 for
remaining open despite city zoning
ordinances.

The perception of cannabis within Los Angeles and the surrounding areas has been the biggest
detriment to medicinal culture finding a foothold, as well as bringing expanded access to
outlying areas. Many people within Southern California view cannabis as already legal, and with
access the easiest in the state, it is a reasonable perception to have. Dispensaries and
operators within Los Angeles and Orange County have done little to change tired stoner
stereotypes, with an emphasis on “sex sells” and recreational-themed use. While criticizing
culture may be tacky, a medical market should reasonably be a reflection of medical use, which
is hard to square with 420 Nurses and codeine cough syrup themed edibles.
The Emerald Triangle: Future Production Center?
The “Emerald Triangle” area
presents a similar but structurally
different problem from southern
California. Cannabis is viewed as
essentially legal and coming more out
of the shadows every season. The
situation is reversed from southern
California however, where access in
urban areas is so saturated that
growing yourself is barely even cost effective. In the Emerald Triangle’s more rural areas,
members of the community are far more likely to grow for themselves, even to be small scale
producers for collectives in other parts of the state—so demand for manufactured products, or
even desire to change the status quo of minimal regulation, is often less than other areas of
California, despite the high concentration of cannabis users.
The permissive attitude of some residents is counter-balanced by a growing chorus who
highlight the environmental and social harms that an unregulated cannabis industry has brought
to small rural communities—ranging from water and soil contamination to large populations of
“trimmigrants” during the autumn harvest season. Problems with homeless encampments,
illegal waste disposal, and public
intoxication have led residents of the
southern Humboldt County town of
Garberville to start an organization called
“Take Back Our Town.” The stated goals of
the group include enforcing existing
littering, leash, and public intoxication laws
against trimmigrants in the area. Residents
in most small rural Emerald Triangle towns
report increased crime and vagrancy during
harvest season, a phenomenon many hope
will be avoided under the new regulated
system.
The Emerald Triangle in particular has
presented little success for state-wide
companies seeking to promote and distribute well-funded product options, as residents are
more aware of local products. This can be traced to localist
tendencies, such as the Humboldt currency, as well as a strong
preference for organically-grown medicine, which is not found in
many other parts of the state, especially southern California.
Manufactured products based in the Emerald Triangle are
historically few as well, whether because of lack of funding, focus

on the production of raw materials, or simple geographical disconnect from the main population
centers.
The influence of organized groups such as the Emerald Growers Association can be seen in the
wording of the MMRSA, groups which should continue developing community partnerships to
protect the environmental integrity of the land while preserving the livelihood of small farmers. A
separate classification for nurseries and small farms creates hope that craft cannabis from the
Emerald Triangle will emerge as a California institution similar to Napa or Sonoma wines.
Eastern Counties and Outlying Areas
It is hard for many to believe, but nearly 20 years after
the right of qualified patients to consume cannabis
medicine was enshrined in the California constitution,
that right is still a fantasy for many. Even small patient
gardens continue to be destroyed by police in some
areas of the state. In many parts of California,
commercial cannabis activity continues to be forbidden—
something that is likely to continue under the new
regulatory structures—in around half of California’s
counties, covering the majority of the landmass.
Of the 58 counties in California, 30 voted against
Proposition 215 in 1996—and little to no outreach or
organizing has been done to influence their conservative
culture since then, especially on a social or political level.
Proposition 215 passed by a 10-point margin, a million
vote victory, but in many of the rural counties that voted
against Prop 215, the margin against was 15-to-20 points, representing deep-seated community
opposition to even the most basic criminal justice reforms. Rural populations have not received
the economic or social benefits of medical marijuana, so they have continued to advance
prohibitionist agendas at a local level. A perfect example of this economic constraint is the total
ban on outdoor growing in Shasta County, passed in 2014, which has withstood a grassroots
patient challenge that gathered over 13,000 signatures. Other recent examples include the
Fresno County ban completely outlawing cultivation, which overcame a challenge by the ACLU;
and the San Joaquin County ordinance banning all cannabis cultivation. Similar bans, either on
all cultivation or just outdoor gardens (with allowance for a permitted greenhouse structure),
exist in at least 15 California counties, while several dozen more cities ban all cultivation. In the
weeks since the MMRSA has passed, a growing
number of municipalities across the state have
responded to a deadline of 3/1/16 to protect their local
interests by banning cannabis cultivation and retail
distribution.
The conservative attitude of many rural areas in
California has continued to prevail in more recent
elections as well, such as the Proposition 47 initiative to
reduce some criminal penalties for misdemeanors that
received nearly 60% general election approval in 2014.
Despite overwhelming state-wide approval, many of the
same counties that voted against Prop 215 voted
against Prop 47, often by the same 15-point margins.
So while the power of California’s urban centers is

generally enough to propel progressive measures to victory, there have been notable upsets
when the issue at hand is not a safe political issue, such as the victory of Proposition 8 in 2008
(the voter initiative to prohibit gay marriage in California). It is also important to note that there
are approximately twice as many homosexual adults in California as cannabis users, and
cannabis users have been less willing to “come out of the closet” so to speak, inaction which
has constrained community understanding and support for cannabis medicine.
A Return to the Grassroots
The passage of the MMRSA is bringing fundamental change to the medical cannabis
community, and with the swift rise of recognition for “adult use” or recreational marijuana by
voter initiative in 2016, it is vitally important that the medical community works together to
maintain the rights we have in our local communities. The ability of municipalities to ban
cannabis activity is settled with the MMRSA, leaving the responsibility to create local permitting
of cannabis businesses to local stakeholders and activists. The state legislature has decided
that medical cannabis businesses are no longer required to be not-for-profit, so with the ability
to make a profit comes a responsibility to the community. In the most basic way this will mean
no longer operating as a scofflaw, opening dispensaries where it is convenient and hiding
production facilities to avoid oversight. While every grower and processor in the state has been
operating without guidance, some have been operating in jurisdictions which have already made
clear their opposition to their practices.
The entrepreneurial spirit will surely win out, but it should not be only economic interests turning
the tide—what will best serve the patient interests these laws were designed to protect must be
considered. California was the first state to provide for medical cannabis for seriously ill
patients, and we will not give up our constitutional
rights in order to provide for the “inevitable”
legalization of cannabis in this state. Legalization
of cannabis is a noble and, yes, probably
inevitable proposition, but with the recent passage
of the MMRSA we have the opportunity to see
how a regulated market can truly be implemented
in California, and learn the best ways to allow
adult use provisions in the years to come.
To achieve victory on a statewide ballot initiative
for legalization, the cannabis industry will have to
reach out to intersectional communities and make
a case for an honest legalization measure.
Education has been paramount to municipal acceptance of cannabis control ordinances, and
will continue to be essential to any statewide progress on normalization and legalization. In
many locations around the state, outreach stopped after Prop 215 passed in 1996, and has only
begun in spurts as entrepreneurial interests have reached out to cities to create local control.
On the eve of the 20th anniversary of Prop 215, cannabis patients across the state must come
out the closet, reach out to their elected representatives and make their case that cannabis is
important to them. California has been left behind in the progress on medical marijuana, used
as a reference for what should be avoided when legislating cannabis use. It is time to change
that perception, for California to take the lead once again. The fundamentals of Proposition 215
continue to stand under the MMRSA, that any seriously ill patient, certified by a Doctor, can
obtain medical cannabis, for any illness for which marijuana provides relief.
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